State of South Dakota

SEVENTY-EIGHTH SESSION
LEGISLATIVE ASSEMBLY, 2003
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70710300
House BILL No. 1034

Introduced by: The Committee on State Affairs at the request of the Attorney General

FOR AN ACT ENTITLED, An Act to provide for the creation of a certification process for
tobacco product manufacturers, areporting requirement for distributorsandwholesalers, and

a directory for compliant tobacco product manufacturers, to prohibit certain activities

regarding cigarettesof certainnoncompliant tobacco product manufacturers, andto establish

certain enforcement procedures.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as

follows:

Termsused in this Act mean:

(1) "Brand family," al styles of cigarettes sold under the same trade mark and
differentiated from one another by means of additional modifiers or descriptors,
including menthol, lights, kings, and 100s and any brand name (alone or in
conjunction with any other word), trademark, logo, symbol, motto, saling message,
recognizable pattern of colors, or any other indiciaof product identificationidentical,
smilar to, or identifiable with a previoudy known brand of cigarettes,

(2) "Cigarette," the same meaning asin 8§ 10-50B-4;
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-2- HB 1034

(3) "Madter Settlement Agreement,” the same meaning asin subdivison 10-50B-3(4);

(4)  "Nonparticipating manufacturer,” any tobacco product manufacturer that is not a
participating manufacturer;

(5  "Participating manufacturer,” the samemeaning asthat termisdefinedinsection 11(jj)
of the Master Settlement Agreement as of January 1, 2003;

(6) "Qualified escrow fund,” the same meaning as in subdivison 10-50B-3(5);

(7)  "Tobacco product manufacturer,” the same meaning asin 8§ 10-50B-5; and

(8 "Unitssold,” the same meaning asin 8§ 10-50B-6.

Section 2. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

Any tobacco product manufacturer whose cigarettes are sold in this state whether directly
or through a distributor, wholesaler, retailer, or amilar intermediary or intermediaries shall
executeand ddliver acertificationthat, asof the date certified, the tobacco product manufacturer
is either a participating manufacturer or is in full compliance with chapter 10-50B. The
certification shall be made on a form prescribed by the secretary and delivered to the secretary
no later than the thirtieth day of April of each year. A participating manufacturer shall include
initscertification aligt of itsbrand families. A nonparticipating manufacturer shall includeinits
certification:

(1) A complete ligt of al of its brand families that separately lists brand families of
cigarettes and the units sold for each brand family in the state during the preceding
calendar year, indicating by an asterisk any brand family sold in the state during that
year that isno longer being sold in the state as of the date of the certification, and
identification by name and address of any other manufacturer of listed brand families

in that year, and al of its brand families that have been sold in the state at any time
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during the current calendar year;

That the nonparticipating manufacturer isregistered to do businessin the state or has
appointed a resident agent for service of process and provided notice thereof as
required by section 12 of thisAct;

That the nonparticipating manufacturer has established and continues to maintain a
qualified escrow fund, and has executed a qualified escrow agreement governing the
qualified escrow fund that has been reviewed and approved by the attorney general;
That the nonpartici pating manufacturer isinfull compliancewith chapter 10-50B, this
Act, and any rules promulgated pursuant thereto; and

The name, address, and telephone number of the financial ingtitution where the
nonparticipating manufacturer has established the qualified escrow fund, the account
number of the qualified escrow fund and sub-account number for the state, the
amount the nonparticipating manufacturer placed inthefund for cigarettessold inthe
state during the preceding calendar year, the date, and amount of each deposit, the
amount and date of any withdrawal or transfer of funds the nonparticipating
manufacturer made at any timefromthefund, or from any other qualified escrow fund
into which it ever made escrow payments, and such evidence or verification as may

be deemed necessary by the secretary to confirm the foregoing.

Section 3. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as

follows:

A tobacco product manufacturer shall update the brand families list included in its

certification thirty daysprior to any addition to or modification of itsbrand familiesby executing

and delivering to the secretary a supplemental certification.

Section 4. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
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follows:
A tobacco product manufacturer may not include a brand family in its certification unless:
(1) Inthecaseof aparticipating manufacturer, the participating manufacturer affirmsthat
thebrand family isto be deemed itscigarettesfor purposesof calculating its payments
under the M aster Settlement Agreement for therelevant year inthe volumeand shares
determined pursuant to the Master Settlement Agreement; and

(2) Inthe case of a nonparticipating manufacturer, the nonparticipating manufacturer

affirmsthat the brand family isto be deemed itscigarettesfor purposesof chapter 10-
50B.

Nothing in this section limits or otherwise affects the state's right to maintain that a brand
family constitutes cigarettes of a different tobacco product manufacturer for purposes of
calculating paymentsunder the Master Settlement Agreement or for the purposes of chapter 10-
50B.

Section 5. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

Each tobacco product manufacturer shall maintain all invoices and documentation of sales
and such other information relied upon for the certification for a period of six years, unless
otherwise required by law to be maintained for a greater period of time.

Section 6. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

The secretary shall annually develop and publish on the Department of Revenue's internet
website no later than May fifteenth of each year, a directory listing all tobacco product
manufacturers that have provided current and accurate certifications conforming to the

requirements of this Act, and al brand families that are listed in the certifications except as
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provided in section 7 of this Act. The secretary shall update the directory as necessary in order
to correct mistakes and to add or remove atobacco product manufacturer or brand families to
keep the directory in conformity with the requirements of this Act. The attorney general shall,
if requested by the secretary, assst in the development and maintenance of the directory.

Section 7. That chapter 10-50 be amended by adding thereto a NEW SECTION to read as
follows:

The secretary may not include or retain in the directory the name or brand families of any
nonparticipating manufacturer that fails to provide the required certification or whose
certification the secretary determines is not in compliance with this Act, unless the
noncompliance has been cured to the satisfaction of the secretary. No nonparticipating
manufacturer or brand family may be included or retained in the directory if the secretary
concludes that:

() Any escrow payment required pursuant to chapter 10-50B for any period for any
brand family, whether or not listed by the nonparticipating manufacturer, hasnot been
fully paid into aqualified escrow fund governed by a qualified escrow agreement that
has been approved by the attorney general; or

(2) Any outstanding final judgment, including interest thereon, for violations of chapter
10-50B has not been fully satisfied for the brand family or the manufacturer.

Section 8. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

Any tobacco product manufacturer excluded or removed from the directory may request a
contested case hearing beforethe secretary. A request for hearing shall be madewithinsixty days
of the manufacturer's excluson or removal from the directory, and shall contain the evidence

supporting the manufacturer's compliance with chapter 10-50B and thisAct. At the hearing, the
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secretary shall determine whether the tobacco product manufacturer is in compliance with
chapter 10-50B and thisAct, and whether the manufacturer should belisted inthedirectory. Any
decision of the secretary may be appealed to the circuit court as provided by chapter 1-26.

Section 9. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

No later than twenty days after the end of each calendar quarter, and more frequently if so
directed by the secretary, each distributor and wholesaler shall submit information concerning
each nonparticipating manufacturer as the secretary requires to facilitate compliance with this
Act, including, alist by brand family of the total number of cigarettesor, inthe case of roll-your-
own, the equivalent stick count, for which the distributor or wholesaler affixed cigarette tax
stamps or imprints to a cigarette package, or otherwise paid the cigarette tax due during the
previouscalendar quarter. Thedistributor or wholesaler shall maintain and makeavailableto the
secretary dl invoicesand documentation of salesof all nonparticipating manufacturer cigarettes
and any other information relied upon in reporting to the secretary for a period of six years.

Section 10. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

In addition to the information required to be submitted pursuant to this Act, the secretary
may require a distributor, wholesaler, or tobacco product manufacturer to submit information
including, samples of the packaging or labding of each brand family, as necessary to determine
whether a tobacco product manufacturer isin compliance with this Act.

Section 11. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

No distributor or wholesaler or other person may:

(1) Affix aSouth Dakota cigarette tax stamp or imprint to a package or other contai ner
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of cigarettes, or pay South Dakota cigarette tax on cigarettes of a tobacco product
manufacturer or brand family not included in the directory; or

(2) Sdl or digtribute, or acquire, hold, own, possess, transport, import, or cause to be

imported, cigarettes of atobacco product manufacturer or brand family not included
in the directory that the distributor, wholesaler, or other person knows or should
know are intended for distribution or salein this state.

Section 12. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

Any nonresident or foreign nonparticipating manufacturer that has not registered to do
businessin the state as a foreign corporation or business entity shall, as a condition precedent
to having its brand families listed or retained in the directory, appoint and continually engage
without interruption the services of an agent in the United States to act as agent for the service
of process upon whom all process, and any action or proceeding against it concerning or arisng
out of the enforcement of this Act and chapter 10-50B, may be served in any manner authorized
by law. Service under this section constitutes legal and valid service of process on the
nonparticipating manufacturer. The nonparticipating manufacturer shall provide the name,
address, phone number, and proof of the appointment and availability of the agent to, and to the
satisfaction of, the secretary.

Section 13. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

A nonparticipating manufacturer shall provide notice to the secretary thirty calendar days
prior to termination of the authority of an agent established by section 12 of this Act and shall
further provide proof to the satisfaction of the secretary of the appointment of a new agent no

lessthan five calendar daysprior to the termination of an existing agent appointment. If an agent
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terminates an agency appointment, the nonparticipating manufacturer shall notify the secretary
of the termination within five calendar days and shall include proof to the satisfaction of the
secretary of the appointment of a new agent.

Section 14. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

Any nonparticipating manufacturer whose products are sold in this state without appointing
or designating an agent as required by this Act shall be deemed to have appointed the secretary
of state as its agent and may be proceeded againgt in courts of this state by service of process
upon the secretary of state. However, the appointment of the secretary of state asitsagent does
not constitute compliance for the purpose of having anonparticipating manufacturer or itsbrand
familieslisted or retained in the directory.

Section 15. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

The secretary may disclose to the attorney general any information received under this Act
andrequested by theattorney general for purposesof determining compliancewithand enforcing
the provisions of this Act and chapter 10-50B. The secretary and attorney general shall share
with each other the information recelved under this Act, and may share such information with
other federal, state, or local agencies only for purposes of enforcement of this Act, chapter 10-
50B, or corresponding laws of other states.

Section 16. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

Theattorney general may require anonparticipating manufacturer to provide proof fromthe
financia ingtitution in which the manufacturer has established a qualified escrow fund for the

purpose of compliance with chapter 10-50B, of the amount of money in the fund being held on
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behalf of the state, the dates of deposits, and alisting of the amountsof al withdrawalsfrom the
fund and the dates thereof.

Section 17. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

Any cigarettesthat have been sold or offered for salein violation of thisAct are contraband
goods and may be legally seized, without a warrant, by the secretary, the secretary's agents or
employees, or by any law enforcement officer of this state if directed by the secretary to do so.
Any cigarettes seized and forfeited under this section shall be destroyed.

Section 18. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

The secretary, for purposes of this Act, may promulgate rules pursuant to chapter 1-26
concerning the procedures, forms, and contents for:

(1) Thecertification process for tobacco product manufacturers,

(2)  Thereporting requirements for distributors and wholesalers; and

(3) Thedirectory of compliant tobacco product manufacturers.

Section 19. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

The attorney general may seek an injunction to restrain a threatened or actual violation of
this Act. In any action brought by the state to enforce the provisions of thisAct, the court shall
award the state the recovery of its expert witness fees, costs, and reasonabl e attorney fees.

Section 20. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

Thefirst report required of a distributor or wholesaler under this Act is due July 15, 2003,

the tobacco product manufacturer certifications required under this Act are due August 15,
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2003, and the secretary shall have the directory published on the Department of Revenue's
internet website required under this Act no later than September 30, 2003.

Section 21. That chapter 10-50 be amended by adding thereto aNEW SECTION to read as
follows:

If a court of competent jurisdiction finds that the provisions of this Act and of chapter 10-
50B conflict and cannot be harmonized, then the provisions of chapter 10-50B shall control. If
any provision of this Act causes chapter 10-50B to no longer constitute a qualifying or model
statute, asthose terms are defined in the Master Settlement Agreement, then that portion of this

Act isnot valid.

Section 22. That § 10-50-68 be repealed.
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